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his views on S. 1742. The letter to
Chairman THURMOND is a lengthy 16
page analysis of this Supreme Court
jurisdiction removal proposal.

However, I am pleased to indicate to
the Senate that, taken as a whole, the
letter raises most of the significant
constitutional concerns that those of
us who have been opposing the court
stripping proposals have been raising
for the last 18 months.

In his analysis, the Attorney General
states:

Congress may not, however, consistent
with the Constitution, make “exceptions” to
Supreme Court jurisdiction which would in-
trude upon the core functions of the Su-
preme Court as an independent and equal
branch in our system of separation of
powers . . . Concluding that Congress may
not intrude upon the core functions of the
Supreme Court is not to suggest that the
Supreme Court and the inferior federal
courts have not occasionally exceeded the
properly restrained judicial role envisaged
by the Framers of our Constitution . . . The
remedy for judicial overreaching, however,
is not to restrict the Supreme Court's juris-
diction over those cases which are central to
the core functions of the Court in our
system of government. This remedy would
in many ways create problems equally or
more severe than those which the measure
seeks to rectify.

The Attorney General’s letter then
provides an excellent analysis of the
preceedings of the Constitutional Con-
vention which support a construction
of the exceptions clause that would
preclude Congress from interfering
with the Supreme Court’s core func-
tions. The letter goes on to indicate
that the Attorney General's assess-
ment of Supreme Court case law sup-
ports such a limited reading of the ex-
ceptions clause. Finally, the Attorney
General maintains that nothing in
Congess previous conduct would sug-
gest that Congress’ power under the
exceptions clause would permit it to
interfere with the Court’s core func-
tions.

In his conclusion, the Attorney Gen-
eral addresses the public policy consid-
erations that should be weighed in
evaluating the court stripping bills:

It is appropriate to note, however, that
even if it were concluded that legislation in
this area could be enacted consistent with
the Constitution, the Department would
have concerns as a policy matter about the
withdrawal of a class of cases from the ap-
bellate jurisdiction of the Supreme Court.
History counsels against depriving that
Court of its general appellate jurisdiction
over federal questions. Proposals of this
kind have been advanced periodically, but
have not been adopted since the Civil War.
There are sound reasons that explain why
Congress has exercised restraint in this area
and not tested the limits of constitutional
authority under the Exceptions Clause.

The integrity of our system of federal law
depends upon a single court of last resort
having a final say on the resolution of fed-
eral questions. The ultimate result of de-
Priving the Supreme Court of jurisdiction
Over a class of cases would be that federal
law would vary in its impact among the infe-
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rior courts. State courts could reach dispar-
ate conclusions on identical questions of
federal law, and the Supreme Court would
not be able to resolve the inevitable con-
flicts. There would also exist no guarantee
through Supreme Court review that state
courts accord appropriate supremacy to fed-
eral law when it conflicts with state enact-
ments.

Mr. President, I am particularly
pleased that the Attorney General has
finally spoken out against court strip-
ping. The fundamental constitutional
principles raised by this legislation are
worthy of the Attorney General's at-
tention and I welcome his participa-
tion in the national dialog. Mr. Presi-
dent, I ask that a copy of the Attorney
General's letter be included in the
REecorp at this point.

The letter follows:

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, D.C. May 6, 1982,
Hon. Max Baucus,
Committee on the Judiciary, Washington,
D.C.

DEear SENATOR Bavcus: You have request-
ed this Department's view on a proposal
which would withdraw jurisdiction from the
Supreme Court. In response to that inquiry
and because of your interest in this entire
subject area I enclose a copy of a letter the
Attorney General has sent to Chairman
Thurmond on this subject.

Also enclosed is a letter to Chairman
Rodino responding to his inguiry for the
Department’s views concerning those por-
tions of S. 951, the Senate-passed version of
the Department of Justice appropriation
authorization bill for Fiscal Year 1982,
which relate to the mandatory transporta-
tion of school children to schools other than
those closest to their homes. I thought this
too would be of interest.

Sincerely,
ROBERT A. McCONNELL,
Assistant Attorney General.
OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., May 6, 1982,
Hon. STRoM THURMOND,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, D.C.

DEear MR. CHAIRMAN: This letter is written
to you as Chairman of the Committee on
the Judiciary. It is written in response to a
number of earlier inquiries from members
of your Committee concerning S. 1742, a
proposal which would withdraw jurisdiction
from the Supreme Court to consider “any
case arising out of any State statute, ordi-
nance, rule, [or] regulation ... which re-
lates to voluntary prayers in public schools
and public buildings.” A second provision of
the bill would withdraw the jurisdiction of
the district courts over any case in which
the Supreme Court has been deprived of ju-
risdiction. This bill raises fundamental and
difficult questions regarding the role of the
Supreme Court in our constitutional system,
as well as the power of Congress to define
and circumsecribe that role. The issues in-
volved have been the subject of intense
scholarly debate and prominent constitu-
tional scholars have differed as to the
extent of congressional power to limit Su-
preme Court jurisdiction.

This is perhaps to be expected since the
question of congressional power over the ap-
pellate jurisdiction of the Supreme Court
implicates in a basic way the relations be-
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tween Congress and the Supreme Court,
two co-equal branches of government. Rela-
tions between the different branches in our
tripartite system are generally governed by
the doctrine of separation of powers. Nei-
ther the Constitution nor the decisions of
the Supreme Court have attempted to
define the precise contours of this doctrine.
As two astute students of our constitutional
system have noted:

“The accommodations among the three
branches of government are not automatic.
They are undefined, and in the very nature
of things could not have been defined, by
the Constitution. To speak of lines of de-
mareation is to use an inapt figure. There
are vast stretches of ambiguous territory.
Frankfurter & Landis, Power of Congress
Over Procedure in Criminal Contempts in
“Inferior” Federal Courts, 37 Harv. L. Rev.
1010, 1016 (1924) (italics in original).”

The doctrine of separation of powers
touches fundamentally on how the Nation
is governed, and, as the Supreme Court
noted last Term in a separation of powers
case, “it is doubtless both futile and perhaps
dangerous to find any epigrammatical ex-
planation of how this country has been gov-
erned.” Dames & Moore v. Regan, 101 S. Ct.
2972, 2977 (1981). In this area more than
any other we must heed Justice Holmes'
wise admonition that “[tlhe great ordi-
nances of the Constitution do not establish
and divide fields of black and white.”
Springer v. Philippine Islands, 277 U.S. 189,
209 (1928) (dissenting opinion).

There is no doubt that Congress possesses
some power to regulate the appellate juris-
diction of the Supreme Court. The language
of the Constitution authorizes Supreme
Court appellate jurisdiction over enumer-
ated types of cases “with such Exceptions,
and under such Regulations as the Congress
shall make,” The Supreme Court has
upheld the congressional exercise of power
under this clause, even beyond widely ac-
cepted “housekeeping” matters such as time
limits on the filing of appeals and minimum
jurisdictional amounts in controversy. See
Exr parte McCardle, 74 U.S. (7 Wall.) 506
(1869).

Congress may not, however, consistent
with the Constitution, make “exceptions” to
Supreme Court jurisdiction which would in-
trude upon the core functions of the Su-
preme Court as an independent and equal
branch in our system of separation of
powers.

In determining whether a given exception
would intrude upon the core functions of
the Supreme Court, it is necessary to con-
sider a number of factors, such as whether
the exception covers constitutional or non-
constitutional questions, the extent to
which the subject is one which by its nature
requires uniformity or permits diversity
among the different states and different
parts of the country, the extent to which
Supreme Court review is necessary to
ensure the supremacy of federal law, and
whether other forums or remedies have
been left in place so that the intrusion can
properly be characterized as an exception.

Concluding that Congress may not in-
trude upon the core functions of the Su-
preme Court is not to suggest that the Su-
preme Court and the inferior federal courts
have not occasionally exceeded the properly
restrained judicial role envisaged by the
Framers of our Constitution. Nor does such
a conclusion imply an endorsement of the
soundness of some of the judicial decisions
which have given rise to various of the legis-
lative proposals now before Congress. The




9094 CONGRESSIONAL RECORD—SENATE

Department of Justice will continue,
through its litigating efforts, to urge the
courts not to intrude into areas that proper-
ly belong to the State legislatures and to
Congress. The remedy for judicial over-
reaching, however, is not to restrict the Su-
preme Court's jurisdiction over those cases
which are central to the core functions of
the Court in our system of government.
This remedy would in many ways create
problems equally or more severe than those
which the measure seeks to rectify.!

With respect to other pending legislation,
the Department of Justice has concluded
that Congress may, within constraints im-
posed by provisions of the Constitution
other than Article III, limit the jurisdiction
or remedial authority of the inferior federal
courts. See letter from the Attorney Gener-
al to Chairman Rodino concerning S. 951.
The question of congressional power over
lower federal courts is quite different from
the guestion of congressional power over
Supreme Court jurisdiction, and the two
issues should not be confused.

I

Proponents of congressional constitution-
al authority to limit the Supreme Court’'s
entire appellate jurisdiction have contended
that such authority exists under the “Ex-
ceptions Clause” of Article III of the Consti-
tution. Article III provides, in pertinent
part:

“Section 1. The judicial Power of the
United States, shall be vested in one su-
preme Court, and in such inferior courts as
the Congress may from time to time ordain
and establish. * * *

“Section 2. The judicial Power shall
extend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the
United States, and Treaties made, or which
shall be made, under their Authority; to all
Cases affecting Ambassadors, other public
Ministers and Consuls; to all cases of admi-
ralty and maritime Jurisdiction; to Contro-
versies to which the United States shall be a
Party; to Controversies between two or
more States;, between Citizens of different
States; between Citizens of the same State
claiming Lands under Grants of different
States, and between a State, or the Citizens

! The Department of Justice, in previous Admin-
istrations, has consistently opposed proposals to re-
strict Supreme Court jurisdiction. See Hearings
Before the Subcomm. To Investigale the Adminis-
tration of the Internal Security Act and Other Inter-
nal Security Laws of the Sen. Comm. on the Judici-
ary, 85th Cong., 2d Sess. 573-7T4 (1958) (statement
of Attorney General Rogers) ("'full and unimpaired
appellate jurisdiction of the Supreme Court is fun-
damental under our system of government');
Memorandum for the Attorney General from As-
sistant Attorney General Malecolm R. Wilkey,
Office of Legal Counsel (February 25, 1953) (bills to
limit Supreme Court jurisdiction are constitutional
but bad policy); Memorandum for the Deputy At-
torney General from Assistant Attorney General
Tompkins, Internal Security Division (February 14,
1958) (unconstitutional); Letter to Sen. James O.
Eastland, Chairman, Senate Comm. on the Judici-
ary, from Deputy Attorney General Richard Klein-
dienst (September 4, 1969) (not clearly distinguish-
ing constitutional and policy objections), Memoran-
dum for the Attorney General from Assistant At-
torney General William H. Rehnquist (September
16, 1969) (not clearly distinguishing constitutional
and policy objections); letter from Assistant Attor-
ney General Alan Parker to Rep. Peter Rodino,
Chairman, House Comm. on the Judiciary (June 19,
1980) (unconstitutional); Prayer in Public Schools
and Buildings, Hearings Before the Subcomm. on
Courts, Civil Liberties, and the Administration of
Justice of the House Comm. on the Judiciary, 96th
Cong. 2d Sess. 11 (1980) (testimony of John M.
Harmen, Assistant Attorney General, Office of
Legal Counsel) (unconstitutional).

thereof, and foreign States, Citizens or Sub-
jeets.

“In all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in
which a State shall be Party, the Supreme
Court shall have original Jurisdiction. In all
the other Cases before mentioned, the Su-
preme Court shall have appellate Jurisdic-
tion, both as to Law and Fact, with such Ezx-
ceptions, and under such Regulations as the
Congress shall make. (Italics added.)”

The language of the Exceptions Clause,
underscored above, does not support the
conclusion that Congress possesses plenary
authority to remove the Supreme Court's
appellate jurisdiction over all cases within
that jurisdiction. The concept of an “excep-
tion” was understood by the Framers, as it
is defined today, as meaning an exclusion
from a general rule or law. An “exception”
cannot, as a matter of plain language, be
read so broadly as to swallow the general
rule in terms of which it is defined.

The Constitution, unlike a statute, is not
drafted with specific situations in mind. De-
signed as the fundamental charter of our
political system, its most important provi-
sions are phrased in broad and general
terms. As eloguently expressed by Justice
Holmes in Missouri v. Holland, 252 U.S. 416,
433 (1920):

“[Wlhen we are dealing with words that
also are a constituent act, like the Constitu-
tion of the United States, we must realize
that they have called into life a being the
development of which could not have been
foreseen completely by the most gifted of
its begetters. It was enough for them to re-
alize or to hope that they had created an or-
ganism, it has taken a century and has cost
their successors much sweat and blood to
prove that they created 2 nation. The case
before us must be considered in light of our
whole experience and not merely in that of
what was said a hundred years ago.”

For example, a literal interpretation of
Article IIT as a whole would seem to man-
date that Congress vest the full judicial
power of the United States either in the Su-
preme Court or in an inferior federal court.
Under such an interpretation, Congress
could make “exceptions” to the Supreme
Court's appellate jurisdiction only if it
vested the jurisdiction at issue either in an
inferior federal court or in the Supreme
Court's original jurisdiction. This interpre-
tation, which would require the conclusion
that any measure which entirely ousted the
federal courts from exercising any portion
of the judicial power of the United States
and vested that authority in state courts
would be unconstitutional, is rejected by all
authorities today.®

The Constitution contains a number of
other pronouncements which, although
seemingly unambiguous and absolute, have
necessarily been interpreted as limited in
their applicability. See, e.g., Home Building
& Loan Ass’n. v. Blaisdell, 290 U.S. 398
(1934) (Contract Clause); Everson v. Board
of Education, 330 U.S. 1 (1947) (Establish-
ment Clause); Reynolds v. United States, 98
U.S. 145 (1878) (Free Exercise Clause),
Brandenburg v. Ohio, 395 U.S. 444 (1969)

2 Marbury v. Madison, 5 U.S. (1 Cranch) 137
(1803), established that Congress has no authority
to enlarge the Supreme Court's original jurisdiction
by creating “excepticns” to its appellate jurisdie-
tion. In Martin v. Hunter’s Lessee, 14 US. (1
Wheat.) 304, 330-31 (1816), Justice Story argued
that, if Congress creates any inferior federal courts,
it must confer on them the full federal jurisdietion.
This view, however, has never since been accepted
by a majority of the Supreme Court.

May 6, 1982

(per curiam) (Free Speech Clause). The Su-
preme Court has also recognized that even
when a statute is otherwise within a power
granted to Congress by the Constitution, ex-
trinsic limitations on congressional power
contained in the Bill of Rights or elsewhere
may nevertheless render the statute uncon-
stitutional. See, e.g., National League of
Cities v. Usery, 426 U.S. 833 (1976) (limita-
tions on Commerce Clause): McCulloch v.
Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819)
(limitations on Necessary and Proper
Clause).

In light of these principles of constitution-
al interpretation, the Exceptions Clause
may not be analyzed in a vacuum, but must
be understood in terms of Article III as a
whole, as evidenced by the history of its
framing and ratification, its place in the
system of separation of powers embodied in
the structure of the Constitution, and its
consistency with external limitations on
congressional power implicit in the Consti-
tution and contained in the Bill of Rights,
The constitution of the Exceptions Clause
that is most consistent both with the plain
language of the Clause and with other evi-
dence of its meaning is that Congress can
limit the Supreme Court's appellate juris-
diction only up to the point where it impairs
the Court's core functions in the constitu-
tional scheme.

) & i

The events at the Constitutional Conven-
tion support a construction of the Excep-
tions Clause that would preclude Congress
from interfering with the Supreme Court's
core functions. The Framers agreed without
dissent on the necessity of a Supreme Court
to secure national rights and the uniformity
of judgments. The Resolves which were
agreed to by the Convention and given to
the Committee of Detail provided, simply,
that “the jurisdiction [of the Supreme
Court] shall extend to all cases arising
under the Natl. laws: And to such other
questions as may involve the Natl. peace &
harmony.” No mention was made of any
congressional power to make exceptions to
the Court’s jurisdiction. The Committee of
Detail, charged with drafting a provision to
implement these Resolves, proposed the lan-
guage of the Exceptions Clause. It seems
unlikely that the Committee of Detail could
have deviated so dramatically from the Con-
vention's Resolves as to have given Congress
the authority to interfere with the Supreme
Court’s core functions without considerably
more attention to the subject at the Con-
vention.

This inference is strengthened by the
events surrounding the adoption of the Ju-
dicial Article by the full Convention. In de-
termining the scope of the Court's jurisdie-
tion, the Convention agreed to provisions
expressly confirming that the jurisdiction
included cases arising under the Constitu-
tion and treaties; but it rejected, by a 6-2
vote, a resolution providing that, except in
the narrow class of cases under the Court's
original jurisdiction, “the judicial power
shall be exercised in such manner as the
Legislature shall direet.”* The Convention
thus rejected a clear statement of plenary
congressional power over the Court's appel-
late jurisdiction. Nevertheless, on the same
day—without any recorded debate or expla-
nation—the Framers adopted the Excep-
tions and Regulations language now con-
tained in Article III. In light of the value

32 M. Farrand, The Records of the Federal Con-
vention of 1787 48 (1911).

il
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placed on the Supreme Court’s appellate ju-
risdiction, as evidenced by the other actions
of the Convention, it seems highly unlikely
that the Framers would have agreed, with-
oput the slightest hint of controversy, to a
provision that would authorize Congress to
interfere with the Court's core constitution-
al funetions.

There are additional reasons why the lack
of controversy surrounding the adoption of
the Exceptions Clause supports the infer-
ence that no power to intrude on the
Court's core functions was intended. First,
the historical materials show the great im-
portance which the Framers attached to
these functions. They envisaged that the
Supreme Court was a necessary part of the
constitutional scheme and believed that the
Court would review state and federal laws
for consistency with the Constitution.*
These sentiments were echoed by the au-
thors of the Federalist Papers, a work which
is justly regarded as an important guide to
the meaning of the Constitution.® In light
of this explicit recognition by the Founding
Fathers of the Court’s vital role in the con-
stitutional scheme, it seems unlikely that
they would have adopted, without contro-
versy, a provision which would effectively
authorize Congress to eliminate the Court’s
core functions.

A second reason for inferring a more limit-
ed construction of the Exceptions Clause
from the lack of discussion at the Conven-
tion concerns the compromise agreed to by
the Framers regarding the establishment of
inferior federal courts. While the necessity
of a Supreme Court was accepted without
significant dissent among the Framers,
there was vigorous disagreement over
whether inferior federal courts should be
provided. The Convention first approved a
provision calling for mandatory inferior fed-
eral courts, then struck this provision by a
divided vote, and finally determined to leave
to Congress the guestion whether to estab-
lish inferior federal courts. The Supreme
Court was viewed as a necessary part of the
constitutional structure and was established
by the Constitution itself; Congress was
given no control over whether the Court
would be created. The inferior federal
courts, however, were viewed as an optional
part of the Government and were author-
ized but not established by the Constitution.
The decision whether to create them was
given to Congress. This distinction, and the
role explicitly assigned to Congress with re-
spect to the inferior federal courts, implies
that the powers of Congress were to be
quite different with respect to the Supreme
Court and the inferior federal courts.

If the Execeptions Clause authorized Con-
gress to eliminate the Supreme Court’s ap-
pellate jurisdiction, thus limiting it to the
exercise of original jurisdiction, the power
of Congress over the Supreme Court would
be virtually indistinguishable from its power
over inferior federal courts. Just as Con-
gress could decline to create inferior federal
courts, it could, in the guise of creating “ex-
ceptions” to the Supreme Court's appellate
jurisdiction, deny the Supreme Court the
vast majority of the judicial powers which
the Framers insisted “shall be vested” in
the federal judiciary. Congress could not
eliminate the Supreme Court, but it could
reduce it to a position of virtual impotence

“See, e.g., 1id. at 124; 2 id. at 589 (Madison).

“See, e.g., Federalist No. 39 (Madison) (Supreme
Court is clearly essential to prevent an appeal to
the sword and a dissolution of the compact”); id.
No. 80 (Hamilton); id. No. 82 (Hamilton).

with only its limited original jurisdiction re-
maining. Such an interpretation cannot be
squared with the stark difference in treat-
ment which the Framers accorded to the
Supreme Court and the inferior federal
courts. Given the intensity of the debate re-
garding inferior federal courts, and the com-
promise arrived at by the Framers, it seems
highly unlikely that the Convention would
have adopted without comment a provision
which, for most practical purposes, would
place the Supreme Court and the inferior
federal courts in the same position vis-a-vis
Congress.

A third reason to infer a limited construc-
tion of the Exceptions Clause from the lack
of debate accompanying its adoption is
found in the theory of separation of powers
which formed the conceptual foundation for
the system of government adopted by the
Convention. The Framers intended that
each of the three branches of Government
would operate largely independently of the
others and would check and balance the
other Branches. The purpose of this ap-
proach was to ensure that governmental
power did not become concentrated in the
hands of any one individual or group, and
thereby to avoid the danger of tyranny
which the Framers believed inevitably ac-
companied unchecked governmental power.
Indeed, it is not an exaggeration to say that
the single greatest fear of the Founding Fa-
thers was tyranny, and that concentration
of power was, in their minds, “the very defi-
nition of tyranny."”®

Essential to the principle of separation of
powers was the proposition that no one
Branch of Government should have the
power to eliminate the fundamental consti-
tutional role of either of the other
Branches. As Madison stated in Federalist
No. 51:

“[Tlhe great security against a gradual
concentration of the several powers in the
same department consists in giving to those
who administer each department the neces-
sary constitutional means and personal mo-
tives to resist encroachments of the others.
The provision for defense must in this, as in
all other cases, be made commensurate to
the danger of attack.”

This basic principle of the Constitution—
that each branch must be given the neces-
sary means to defend itself against the en-
croachments of the two other branches—
has special relevance in the context of legis-
lative attempts to restrict judicial author-
ity. The Framers “applaudled] the wisdom
of those states who have committed the ju-
dieial power, in the last resort, not to a part
of the legislature, but to distinct and inde-
pendent bodies of men.” Federalist No. 81
(Hamilton). They believed that, by the in-
herent nature of their power, the legislature
would tend to be the strongest and the judi-
ciary the weakest of the Branches. This in-
sight is reflected in the very structure of the
Constitution: the provisions governing the
legislature are placed first, in Article I;
those establishing and governing the Judi-
cial Branch are in the third position, in Ar-
ticle III. Madison recognized the great in-
herent power of the Legislative Branch in
Federalist No. 48. Drawing extensively from
Jefferson's Notes on the State of Virginia,
Madison concluded that in a representative
republic “[t1he legislative department is ev-
erywhere extending the sphere of its activi-
ty and drawing all power into its impetuous
vortex.” See also Federalist No. 51 (Madi-
son).

6 Federalist No. 47 (Madison).
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It was in no sense a derogation on the con-
cept of governance responsive to popular
will that the Founding Fathers desired
checks on the power of the Legislature they
were creating. The Acts of Parliament as
well as those of the King formed the litany
of grievances which produced the Revolu-
tion. The Founding Fathers believed in the
voice of the people and their elected repre-
sentatives and placed substantial power in
the Legislature. At the same time, however,
they were acutely sensitive to the rights of
individuals and minorities. Most of them
had first-hand experience with persecution.
The idea of a written Constitution was pre-
cisely to place a check on the popular will
and, in large part, to restrain the most pow-
erful Branch. They crafted a representative
republic with restraints on the legislature.
“IAIn elective despotism was not the gov-
ernment we fought for . . .” Federalist No.
48 (Madison), quoting Jefferson’s Notes on
the State of Virginia (italics) in original).

The Supreme Court was viewed as a part
of this restraint, but, nonetheless, inherent-
ly as the least dangerous Branch. Hamilton,
in a famous passage from Federalist No. 78,
eloguently testified to the inherent weak-
ness of the Judicial Branch:

“Whoever attentively considers the differ-
ent departments of power must perceive
that, in a government in which they are sep-
arated from each other, the judiciary, from
the nature of its functions, will always be
the least dangerous to the political rights of
the Constitution; because it will be least in a
capacity to annoy or injure them. The exec-
utive not only dispenses the honors but
holds the sword of the community. The leg-
islature not only commands the purse but
prescribes the rules by which the duties and
rights of every citizen are to be regulated.
The judiciary, on the contrary, has no influ-
ence over either the sword or the purse; no
direction either of the strength or of the
wealth of the society, and can take no active
resolution whatever. It may truly be said to
have neither FORCE nor WILL but merely
judgment; and must ultimately depend upon
the aid of the executive arm even for the ef-
ficacy of its judgments.”

As a consequence of this view, Hamilton
believed that it was necessary for the judici-
ary to remain “truly distinct from the Legis-
lature and the Executive. For I agree that
‘there is no liberty, if the power of judging
be not separated from the legislative and ex-
ecutive powers.’ "’ 1d., quoting Montesguieu's
Spirit of Laws. Thus, he concluded: “The
complete independence of the courts of jus-
tice is peculiarly essential in a limited Con-
stitution.” 1d.

It was in recognition of the inherent
weakness of the judiciary, particularly as
contrasted with the inherent power of the
legislature, that the Framers determined to
give special protections to the judiciary not
enjoyed by officials of the other Branches.
Federal judges were given lifetime positions
during good behavior, and were protected
against diminution of salary while in office.
The purpose of these provisions was largely
to provide the judiciary, as the weakest
Branch, with the necessary tools for self-
protection against the encroachments of the
other Branches.

The notion that the Exceptions Clause
grants Congress plenary authority over the
Supreme Court's appellate jurisdiction
cannot easily be reconciled with these prin-
ciples of separation of powers. If Congress
had such authority, it could reduce the Su-
preme Court to a position of impotence in
the tripartite constitutional scheme. The
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Court could be deprived of its ability to pro-
tect its core constitutional functions against
the power of Congress. The salary and
tenure protections so carefully crafted in
Article ITI could be rendered virtually mean-
ingless in light of the power of the Congress
simply to eliminate appellate jurisdiction al-
together, or in those areas where the
Court’s decisions displeased the legislature.
It is significant that while the Framers did
not focus on the Exceptions Clause, they
did point to the impeachment power as “‘a
complete security” against risks of “a series
of deliberate usurpations on the authority
of the legislature.” Federalist No. 81.

In light of these basic considerations, it
seems unlikely that the Framers intended
the Exceptions Clause to empower Congress
to impair the Supreme Court's core func-
tions in the constitutional scheme. Even if
some of the Framers could have intended
this, it is improbable that the Exceptions
Clause could have been approved by the
Convention without debate or controversy,
or indeed without any explicit statement by
anyone associated with the framing or rati-
fication of the Constitution that such a de-
viation from the carefully crafted separa-
tion of powers mechanisms provided else-
where in the Constitution was intended. Nor
does it seem likely that the Convention
would have developed the Exceptions

-Clause as a check on the Supreme Court in

such a manner that an exercise of power
under the Clause to remove Supreme Court
appellate jurisdiction would not return au-
thority to Congress, but vest it in the state
courts instead. Hamiltion regarded even the
possibility of multiple courts of final juris-
diction as unacceptable.

“The mere necessity of uniformity in the
interpretation of the national laws, decides
the question. Thirteen independent courts
of final jurisdiction over the same causes,
arising upon the same laws, is a hydra in
government, from which nothing but con-
tradiction and confusion can proceed. Feder-
alist No. 80.”

Thus, unless there is sound and compel-
ling evidence of a contrary interpretation in
the decisions of the Supreme Court, or in
the long-accepted historical practices re-
garding congressional control of Supreme
Court jurisdiction, it must be concluded
that the Exceptions Clause does not author-
ize Congress to interfere with the Court's
core functions in our constitutional system.

III.

An examination of the Supreme Court's
cases does not require any different inter-
pretation. The Supreme Court has provided
only inconclusive guidance on the meaning
of the Exceptions Clause. In Martin v. Hun-
ter's Lessee, 14 U.S. (1 Wheat.) 304 (1816),
the Court noted “the importance, and even
the necessity of uniformity of decisions
throughout the whole United States upon
all subjects within the purview of the con-
stitution.” In the absence of the Supreme
Court, Justice Story observed, “the laws,
the treaties and the Constitution of the
United States would be different, in differ-
ent states. ... The public mischiefs that
would attend such a state of things would
be truly deplorable; for it cannot be be-
lieved, that they could have escaped the en-
lightened convention which formed the
Constitution. . . . [Tlhe appellate jurisdic-
tion must continue to be the only adequate
remedy for such evils.” Similar statements
are found in the opinions of Chief Justice
Marshall, Cohens v. Virginia, 19 U.S. (6
Wheat.) 264, 415 (1821), and Chief Justice
Taney, Albeman v. Booth, 62 U.S. (21 How.)

506, 517-18 (1858).% Although these cases do
not squarely address the question whether
Congress could constitutionally deprive the
Court of its core functions, the Court’s lan-
guage seems strong enough to cast consider-
able doubt, at least by implication, on the
power of Congress to eliminate Supreme
Court jurisdiction over cases in which a
final, uniform and supreme voice is neces-
sary in the guise of creating “exceptions” to
that jurisdiction. In the words of Chief Jus-
tice Taney, the exercise of such a power
would withdraw authority which is “essen-
tial . . . to [the] very existence [of the Fed-
eral] government [and] essential to secure
the independence and supremacy of [that]
Government.' Id.

The Supreme Court has, in a number of
early cases, referred to the power of Con-
gress over its appellate jurisdiction as being
quite broad. For example, in Barry v. Mer-
cein, 46 U.S. (5 How.) 103 (1847), the Court
stated that “[i]f Congress has provided no
rule to regulate our proceedings, we cannot
exercise our appellate jurisdiction, and if
the rule is provided, we cannot depart from
it."” See also The “Francis Wright,” 105 U.S.
381, 386 (1881); Daniels v. Railroad Co., T0
U.S. (3 Wall.) 250, 254 (1865); Durousseau V.
United States, 10 U.S. (6 Cranch) 307, 313-
14 (1810); United States v. More, 7T U.8. (3
Cranch) 159 (1805); Wiscart v. Dauchy, 3
U.S. (3 Dall.) 321, 327 (1796). However, every
one of these statements is dicta; the Court
has never held that Congress has the power
entirely to preclude the Court from exercis-
ing its core functions. It may also be doubt-
ed whether these broad statements are in-
tended to cover cases in which such an ex-
traordinary congressional power was exer-
cised. They may instead be designed to rec-
ognize a broad power which, like the Com-
merce Clause, is limited by other provisions
of the Constitution and by the structure of
the document as a whole.

Proponents of the “plenary power” thesis
rely most heavily on the only Supreme
Court decision which could be characterized
as upholding a power of Congress to divest
the Court of jurisdiction over a class of con-
stitutional cases: Ex parte McCardle, 74 U.S.
(T Wall.) 506 (1869). At issue in that case
was the constitutionality of an 1868 statute
repealing a provision enacted the previous
year which had authorized appeals to the
Supreme Court from denials of habeas
corpus relief by a circuit court. In a brief
opinion which did not discuss the scope or
implications of the Exceptions Clause, the
Court upheld Congress’ withdrawal in 1868
of jurisdiction under the 1867 law, stating
that “the power to make exceptions to the
appellate jurisdiction of this court is given
by express words.” Id. at 514. Despite this
hroad language, the Court suggested that
the withdrawal of jurisdiction provided by
the 1867 law did not deprive the Court of ju-
risdiction over habeas corpus cases that had
been conferred by § 14 of the Judiciary Act
of 1789. “Counsel seem to have supposed, if
effect be given to the repealing act in ques-
tion, that the whole appellate power of the
court, in cases of habeas corpus, is denied.
But this is an error.” Id. at 515.

The Court's dictum regarding alternative
procedures for Supreme Court review of
habeas corpus cases was converted into a

& Cf. the famous statement of Justice Holmes: “I
do not think the United States would come to an
end if we lost our power to declare an Act of Con-
gress void. I do think the Union would be imperiled
if we could not make that determination as to the
laws of the several states.” O. W. Holmes, Collected
Legal Papers 295 (1920),
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holding several months later in Er parie
Yerger, 76 U.S. (B Wall.) 85 (1869). The peti-
tioner in that case had invoked the Court’s
jurisdiction under the Judiciary Act of 1789,
In holding that it had jurisdiction, the
Court in Yerger made it clear that the 1868
legislation considered in MecCardle was limit-
ed to appeals taken under the 1867 act and
upheld the petitioner's right to Supreme
Court review under the proper jurisdictional
statute. The Court noted that the 1868 act
did “not purport to touch the appellate ju-
risdiction conferred by the Constitution
. ... Id. at 105. In doing so, the Court ob-
served that any total restriction on the
power to hear habeas corpus cases would
“seriously hinder the establishment of that
uniformity in deciding upon questions of
personal rights which can only be attained
through appellate jurisdiction . .. ." Id at
103. Thus, within months of the McCardle
decision, the Court made it clear that
MecCardle did not decide the guestion of
Congress’ power to deprive it of all author-
ity to hear constitutional claims in habeas
corpus cases., For this reason, while the
Yerger Court acknowledged that the Court's
jurisdiction as given by the Constitution “is
subject to exception and regulation by Con-
gress,” Id. at 102, neither McCardle, nor
Yerger, nor any other case, constitutes an
authoritative statement that Congress could
deprive the Court of its core functions.

Iv.

Finally, the historical record regarding
the authority actually asserted by Congress
to control the Court’s appellate jurisdiction
supports, on balance, the construction that
the Exceptions Clause does not authorize
Congress to interfere with the Court's core
functions. It is indeed true that Congress
did not, in the First Judiciary Act explicitly
authorize the Supreme Court to exercise
the full range of appellate jurisdiction es-
tablished by Article III. Perhaps the most
prominent category of cases in which the
Court was not granted statutory jurisdiction
were federal criminal cases, which were not
explicitly brought within the Court's appel-
late jurisdiction unt:l 1889. Although Su-
preme Court review over these cases may
have been available in special cireum-
stances, it is probably true that most federal
criminal cases were not reviewable by the
Supreme Court during this period under the
terms of the applicable legislation. The Ju-
diciary Act also failed to grant the Supreme
Court appellate jurisdiction over state court
decisions striking down state laws as being
inconsistent with the federal Constitution,
or upholding federal statutes against consti-
tutional attack.

The failure of Congress in the First Judi-
ciary Act to provide the Court with the full
appellate jurisdiction authorized under Arti-
cle III does not undermine the conclusion
that Congress cannot interfere with the Su-
preme Court's core functions, for several
reasons. First, while Congress did omit cer-
tain specific categories of cases from the ap-
pellate jurisdiction provisions of the First
Judiciary Act, it is noteworthy that the first
Congress, containing among its members
many delegates to the Constitutional Con-
vention, recognized the Court's appellate ju-
risdiction over an extremely broad range of
constitutional cases. Most significantly, the
Court was given authority under § 25 of the
Judiciary Act to review decisions of state
courts striking down federal statutes or up-
holding state statutes constitutional attack.
That authority was conferred despite the in-
tense controversy which it sparked among
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the states—controversy which resulted in
state resistance to Supreme Court judg-
ments and in attempts in Congress, fore-
shadowing the current attempts to limit the
Court's jurisdiction, to repeal § 25 of the Ju-
diciary Act. The fact that the Judiciary Act
did not explicitly recognize jurisdiction over
state court decisions upholding the validity
of federal laws or striking down state laws,
or over federal criminal cases, does not un-
dercut the position that the Court cannot
be divested of its ability to fulfill its essen-
tial responsibility under the Consititution.
The supremacy of federal law, guaranteed
by the Supreme Court, would not be seri-
ously threatened by state court decisions
upholding federal laws or striking down
state laws on federal constitutional grounds.

Second, the history of Supreme Court ap-
pellate review has confirmed the impor-
tance of its core functions. To the extent
that any inferences can be drawn from the
failure of the First Judiciary Act explicitly
to recognize the full range of the Supreme
Court's appellate jurisdiction over constitu-
tional cases, those inferences are subject to
refutation by later events. The Supreme
Court now has appellate jurisdiction over all
federal cases. Each of the areas of incom-
plete jurisdiction has long since been ful-
filled. The vast majority of constitutional
decisions which are on the books today, and
which affect our national life in many and
important ways, have been rendered by the
Court under a statutory regime which in-
cluded such broad appellate jurisdiction. As
Justice Frankfurter said in another context,
“the content of the three authorities of gov-
ernment is not to be derived from an ab-
stract analysis. . . . It is an inadmissibly
narrow conception of American constitu-
tional law to confine it to the words of the
Constitution and to disregard the gloss
which life has written upon them.” Youngs-
town Sheet & Tube Co. v. Sawyer, 343 U.S.
579, 610 (1952) (concurring opinion). The
gloss which life has written on the Supreme
Court’s jurisdiction is one which protects
the essential role of the Court in the consti-
tutional plan.

v.

As noted at the outset, Congress has sub-
stantial authority over the jurisdiction and
power of the inferior federal courts. It also
is given the power under Article III to regu-
late the Supreme Court’s appellate jurisdic-
tion in circumstances which do not threaten
the core functions of the Court as an inde-
pendent branch in our system of separation
of powers. Congress may, for example, speci-
fy procedures for obtaining Supreme Court
review and impose other restraints on the
Court. But the question of the limits of
Congress' authority under the Exceptions
Clause is an extraordinarily difficult one.
Thoughtful and respected authorities have
come to conclusions which differ.

The legislative process itself is often im-
portant in assessing not only the meaning
but also the constitutionality of Congres-
sional enactments. The Court has stated
that it must have “due regard to the fact
that this Court is not exercising a primary
judgment but is sitting in judgment upon
those who also have taken the oath to ob-
serve the Constitution and who have the re-
sponsibility for carrying on government.”
Rostker v. Goldberg, 453 U.S. 57, 64 (1981).

If Congress considers the subject matter
of 8. 1742 it may wish to do so in light of
the principles enunciated above and careful-
ly weigh whether whatever action is taken
would intrude upon the essential functions
of the Supreme Court as an independent
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branch of government in our system of sep-
aration of powers. As the Court has stated,
“The customary deference accorded the
judgments of Congress is certainly appropri-
ate when . .. Congress specifically consid-
ered the question of the Act’s constitution-
ality.” Id. at 64.

Ultimately, it is for Congress to determine
what laws to enact and for the Executive
Branch to “take care that the Laws be faith-
fully executed.” It is settled practice that
the Department of Justice must and will
defend Acts of Congress except in the rare
case when the statute either infringes on
the constitutional power of the Executive or
when prior precedent overwhelmingly indi-
cates that the statute is invalid. According-
ly, should the Department be called upon to
defend the constitutionality of this bill
before the courts, it responsibly could and
would do so.

It is appropriate to note, however, that
even if it were concluded that legislation in
this area could be enacted consistent with
the Constitution, the Department would
have concerns as a policy matter about the
withdrawal of a class of cases from the ap-
pellate jurisdiction of the Supreme Court.
History counsels against depriving that
Court of its general appellate jurisdiction
over federal questions. Proposals of this
kind have been advanced periodically, but
have not been adopted since the Civil War.
There are sound reasons that explain why
Congress has exercised restraint in this area
and not tested the limits of constitutional
authority under the Exceptions Clause.

The integrity of our system of federal law
depends upon a single court of last resort
having a final say on the resolution of fed-
eral questions. The ultimate result of de-
priving the Supreme Court of jurisdiction
over a class of cases would be that federal
law would vary in its impact among the infe-
rior courts. State courts could reach dispar-
ate conclusions on identical guestions of
federal law, and the Supreme Court would
not be able to resolve the inevitable con-
flicts. There would also exist no guarantee
through Supreme Court review that state
courts accord appropriate supremacy to fed-
eral law when it conflicts with state enact-
ments.

Sincerely,
WirLLiaM FRENCH SMITH,
Attorney General.e

PRESERVATION OF RAILROAD
RETIREMENT BENEFITS

e Mr. HEINZ. Mr. President, I wish to
bring to your attention the resolution
passed unanimously by the Pennsylva-
nia State Senate on March 30, 1982, on
the subject of railroad retirees’ pen-
sion rights.

The administration’s proposal to
eliminate the Railroad Retirement
Board and shift its responsibilities to
the private sector still stands out in
my mind—and in the minds of thou-
sands of railroad retirees—as a mistak-
en one.

Therefore, I bring this Pennsylvania
Senate Concurrent Resolution to the
attention of my colleagues today to
remind us all that railroad retirees
still have a bone to pick with the ad-
ministration. We should not lose sight
of this important issue as we rush to
meet budget deadlines this month.
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The text of that resolution is as fol-
lows:

RESOLUTION

Whereas the Railroad Retirement System
was established by an act of Congress in
1935 to provide retirement-survivor and un-
employment-sickness benefit programs for
the nation’'s railroad workers and their fam-
ilies;

Whereas the Railroad Retirement System
has been financed jointly through contribu-
tions from rail carriers and railroad workers
since its inception, including the administra-
tive costs of the Railroad Retirement Board,
and therefore is not a burden upon the tax-
payers of this country;

Whereas the Railroad Retirement System
has a present cash investment worth be-
tween $3,000,000,000 and $4,000,000,000 and
more than 1,000,000 annuitants, yet it is ad-
ministered with only 1.7 percent of the reve-
nues;

Whereas more than 81,000 of these rail-
road annuitants reside within the Common-
wealth of Pennsylvania, the largest total for
any state in the nation;

Whereas the present structure of the
Railroad Retirement System, with its orga-
nization, financial strength and longevity,
allows for the even distribution of both rail-
road program benefits and, since 1974, social
security benefits to eligible recipients;

Whereas the proposal of the Office of
Management and Budget to eliminate the
Railroad Retirement Board has caused
great stress and trauma to the annuitants of
railroad retirement and their families;

Whereas the uncertain prospects of the
proposed alternative raises many questions
as to the guaranteed continuation of bene-
fits and the fiscal integrity of these pro-
grams: Therefore be it

Resolved, (the House of Representatives
concurring), That the General Assembly of
the Commonwealth of Pennsylvania memo-
rializes President Ronald Reagan, Congress
and, more specifically, the members of the
Pennslyvania Delegation, that the present
railroad retirement and unemployment in-
surance programs be left intact; and be it
further

Resolved, That copies of this resolution be
transmitted to the President of the United
States, the President of the United States
Senate, the Speaker of the United States
House of Representatives and each Senator
and Representative from Pennsylvania.e

MOTHER’'S DAY

e Mr. HEFLIN. Mr. President,
Sunday, May 9, 1982, will mark the
68th celebration of Mother's Day.
Mother’s Day has become a beloved
and great institution in this Nation for
it affords millions of Americans the
opportunity to show their apprecia-
tion for the many contributions that
mothers have made to their lives, their
families, and this Nation.

The 68th celebration of Mother’s
Day comes at a critical time in this Na-
tion’s history, a time when we need to
strengthen basic family life. The
family is the institution that molds
values and attitudes. The family unit
has been the backbone of this great
Nation. Mr. President, there can be no
question that the family is the great-




